Input on Additional Manatee Protection Measures

By:
Steven E. Webster


Executive Director, Florida Marine Contractors Association

Merritt Island, FL
Florida Marine Contractors Association (FMCA) offers extensive comments regarding the US Fish & Wildlife Service’s (FWS) request for input on additional manatee protection measures.

Standing

Florida Marine Contractors Association (FMCA) is a not-for-profit association representing highly credentialed, professional marine contractors throughout the State of Florida. FMCA members build, maintain and repair residential and marina dock facilities throughout Florida. Family and commercial boaters use these facilities for recreation, business and employment. FMCA members also serve public welfare by dredging and maintaining waterway rights-of-way, and by assisting in the building and maintenance of bridges, causeways, channels, canals, seawalls and other marine structures vital to Florida’s environment and its transportation and economic network. 

FMCA estimates that current and proposed FWS manatee measures will result in a loss of $100 million in annual sales during 2003, and the loss of 1,000 jobs.

FMCA believes that the manatee is one of many unique assets that have made Florida a wonderful place to retire, to live, to raise children, to grow up. FMCA recognizes that its members’ livelihood depends, in part, on the preservation of Florida’s unique assets. 

Request for Input

According to the FWS Fact Sheet, “Through this Notice, the Service is seeking information or suggestions that would help us identify how we can effectively increase boater education and outreach; where and when this education and outreach should be directed; factors that should or should not be considered to improve our boating facility site reviews; additional protection areas; locations that would be appropriate for increased law enforcement efforts; locations where the existing speed zone signage can be improved; and other activities that we should undertake, modify, or cease to protect the manatee in Florida.”
Overview

1. Unfortunately, Federal manatee protection no longer regulates watercraft to protect manatees. Instead, Federal policy emphasizes removing watercraft from Florida waters through a series of unnecessary and harmful restrictions on watercraft speed, dock construction, marina siting and capacity, and boat ramp siting and parking.

2. Federal policies are not based on research, efficacy studies, need assessments, reviews or consistent standards. They are, as one prominent scientist declared, “based on anecdote” and forced on the public via legal settlement. 

3. Until the Federal Fish & Wildlife Service has completed objective analysis of the situation, including an efficacy study of speed zone effectiveness, and a thorough review of siting policy and its effectiveness, measured the impact on small business as required by the Regulatory Flexibility Act, determined the manatee’s true standing under the Endangered Species Act, and has delivered a viable Optimum Sustainable Population model and goal, further “protection” based on current policy is uncalled for and should not be pursued. FMCA specifically endorses a Partnering Workshop as a critical step toward intelligent reform of manatee protection policy.

4. FMCA concurs with other Input providers on the value of acoustic research and testing and on the great importance of a stakeholder research workshop. 

5. Ultimately, no solution is possible until FWS determines that the Florida manatee is neither endangered, nor threatened, nor vulnerable and joins responsible parties at the State level to remove the manatee from the Endangered Species list.

6. As FWS field officers are well aware, “strategy” is non-existent, lurching from one lawsuit settlement to the next. The result, as senior FWS staff have stated, is an absence of any predictability of outcome, an especially grievous harm to the thousands of firms and hundreds of thousands of Floridians working in marine industries. Florida marine industry is larger than citrus. It is four times larger than the space industry. As Floridians once again face the tragedy of a lost shuttle orbiter, and as government officials and media strive to assess and minimize the loss of jobs this event may cause, an even bigger blow to Florida’s economy is happening as marine industry is intentionally being sunk by agency action. 

1) Boater Education and Outreach

There is virtually no buy-in of FWS or other Federal agency policies and practices by the boating public or the marine industry. The reason is simple: Federal policy is inconsistent and sometimes incoherent. It is unpredictable and can change, as senior FWS staff readily admit, “week by week.” Rather like the weather, if you don’t like it, just wait awhile. A lawsuit will come along. Florida Fish & Wildlife Conservation Commission counsel predicts even more lawsuits, including a potential suit based on a judge’s determination that equivalent new funding from a different source for enforcement constituted a breach of the “Settlement.”  

Manatee policy is rarely based on science or even strategy. It is not proactive; it is reactive, often blindly so. Different agencies argue amongst themselves over rule interpretations and priorities. Even offices of the same agency oftentimes cannot agree among themselves. And there is a yawning, growing chasm of disagreement between Federal and State of Florida regulators.

Unfortunately, Federal policy is increasingly predicated on punishing boaters. One of the “mitigation” criteria FWS and the Army Corps of Engineers consider is the number of violation citations that are written. Insufficient tickets equate to insufficient mitigation. FWS enforcement patrols are sometimes abusive, even reckless. Boaters repeatedly complain about unnecessarily harsh treatment from officers who appear to have had little “education” themselves. 

Signs and pamphlets cannot remedy bad policy. Indeed, those Florida boaters most opposed to current policy are more often than not those boaters most up-to-date on manatee issues.

Recommendation:  see “Education Outreach” below

Education Outreach

Those of us most familiar with manatee management know that current practice is largely the result of legal settlements. FWS has very scant resources or even inclination to encourage or sponsor research, studies or other key policy formation tools. Instead, FWS increasingly relies on data gathered by other sources, notably the Florida Fish & Wildlife Conservation Commission (FWC), and opinion from Save the Manatee Club (SMC). FWS has readily admitted its dependence on FWC data. 

The Federal role is thus to concur with, or supercede, FWC decisions. Yet, FWS’s supercessions are never the result of bona fide policy disagreements or conflicting interpretations of evidence. These supercessions are solely the result of legal meddling.

Given growing disputes between Federal-State and even County and City authorities,  FMCA has come to the conclusion that the only thing being ‘protected’ by all these rules and regulations is the livelihood of certain Washington lawyers. Certainly manatees are not being protected. Certainly not Floridians’ right to use the water. Certainly not the viability of FMCA member businesses, their employees and their suppliers. This is not meant to be clever or glib. It is an honest appraisal of a terrible mess.

Recommendation Regarding Education & Outreach:

Utilization of the citation standard is yet another example of how the goal of manatee protection has become removing boats from the water. The citation mitigation standard should be replaced by enforcement hours-on-the-water. Numerous studies demonstrate that the mere presence of enforcement encourages compliance. 

Absolutely no additional actions should be taken until a series of Partnering Conferences between key stakeholders has been  conducted and the outcome made available for public comment. The outcome of this Partnering process becomes the basis of a true strategic policy platform.

This is a form of arbitration that has been used successfully by many marine contractors to resolve disputes where opposing parties find little or no common ground. In addition to our organization, FMCA recommends including the following parties:

FFWCC 



Save the Manatee Club

EOG Florida 


Water Access Coalition

FWS 



Marine Mammal Commission

Marine Resources Council
Marine Industries Association of Florida

2) Boating Facility Site Reviews

There is no reason or justification for FWS’ current or proposed facility siting criteria:

1. The review process is based on assumptions that have not been rigorously tested since Margaret Kinnaird’s 1983 study. Even Kinnaird’s own recommendations for additional research have never been conducted.
2. Many criteria have no basis in science. Indeed, the County “Manatee Protection Plans” enthusiastically supported by FWS are based on not science, but legal concerns like riparian rights (see Indian River MPP), and other contrived formulae (such as five-miles radiuses, varying percentage of sea grasses and manatee head counts -- an odd criteria given the “impossibility” of counting manatees in a given area). 

3. The approval process and discretionary decision-making vary widely from Federal office to office and even from applicant to applicant, and the permitting requirements inexplicably change (i.e., the novel “biological opinion” requirement and the permitting moratorium it has engendered).

4. FWS and Army Corps of Engineers (ACOE) have maintained a months-long moratorium on permitting across much of Peninsular Florida, a moratorium that, with the latest “settlement,” became a true statewide ban on docks, marinas, and boat ramps. If a Marine Mammal Protection Act (MMPA) Rule is promulgated, yet another moratorium will take place, as permitting agencies wend their way through an Authorization process in which FWS must likely, at a minimum, ensure that all Federal settlement obligations, however burdensome or pointless, must be met before issuance of any Authorizations. Florida legal experts state the new Rules will slow permitting to “a trickle.” FMCA estimates a first-year cost to members of more than $100 million in lost income and over 1,000 lost jobs.

5. The presumed causal linkage between facility siting and manatee mortality is confusing and absolutely demands new research. 

In 1983, researcher Margaret Kinnaird divided Brevard and Duval Counties into numerous arbitrary geographic units to analyze possible causes of manatee collision deaths. 

Virtually all subsequent manatee protection policy has been based on Kinnaird’s findings in Brevard County that there appeared to be a “significant correlation with boat density and slip density” to manatee mortality, and a significant correlation of mortality zones to the percentage of aquatic vegetation. However, her findings in Duval County have been ignored: Mortality is “significantly correlated with the combined densities of industrial traffic and boats greater than 7.3m in length” and that “no significant correlations exist between boat density and the density of docking facilities and no relationships exist between docking facilities and the density of boat sizes appropriate for those facilities.”

In short, current siting policy is based on half the conclusions of a 1983 Report that was based on arbitrary geographic borders. In fairness, Kinnaird herself realized that this information deserved much greater study. She stated:

“Manatee boat/barge mortality does not appear to be strongly correlated with any one variable at both study areas….. Therefore, the data should be interpreted with extreme caution.”

Unfairly, Kinnaird’s admonition was not followed and subsequent research has never been done! Yet, this is the underpinning of current siting policy!

The consequences are readily apparent. Appendix I shows that, despite microscopic management of siting permits, and despite protection zones that already encompass one quarter of Florida inland waters, the likelihood that a manatee will die as a result of a boat collision has remained virtually unchanged for over a quarter century! 

Indeed, if certain regulatory extremists are to be believed, the likelihood of boat strike mortality has lately increased, despite all these “protective” measures. These extremists believe that removing more boats from the waterways is the only answer. FMCA and a growing legion believe going back to the drawing board is the only answer. It may take time, but we will be proven right, much as Margaret Kinnaird’s warnings have been proven correct.
Appendix II demonstrates that the presence of a Manatee Protection Plan at County level has an indeterminate impact on manatee mortality. Some counties with approved Plans saw mortality rates decline; others saw mortality rates increase. Indeed, Brevard County, without an approved MPP until 2003, has the third-lowest mortality rate of the 13 “critical” counties in Florida (with the lowest mortality ratios snagged by St. Lucie and Martin Counties, which have relatively small manatee populations).
Recommendation Regarding Siting Policy:

· Current siting policy is based on an unreliable, even contradictory foundation. In terms of effectiveness, there appears to be no proof to show that site planning has had any useful effect. Until an intelligent siting policy is developed, FWS and the Army Corps of Engineers (ACOE) should defer to permitting decisions made at State and County level. Current Federal permitting activities are little but self-gratification.
· Widely varying requirements, contradictory rules, inconsistent measures and repetitive procedures mark current siting policy. FWS should undertake a comprehensive review of the similarities, differences, and effectiveness of County MPPs and of the outdated ACOE manatee key, using this data as benchmarks for effective policy promulgation.

· FWS, ACOE and State authorities must at last undertake the numerous research objectives outlined by Kinnaird. No rational policy can be promulgated in the absence of objective information.

· Policies that seek to reduce water access are inherently and dangerously flawed. They will result in illegal launches, trespassing, illegal parking, collisions, altercations, injuries and even deaths. They will result in poorly sited docks, extensive damage to the ecosystem at large, and a devastating loss of jobs and businesses.

· FWS and ACOE must convene a stakeholders Partnering Conference over siting policy, based on the procedures described above.

4)  Additional Protection Areas

Speed zones were a Kinnaird recommendation. She stated in 1983 that ”…speed zones may be the best short-term strategy…” for reducing the number of manatee/boat collisions.

Clearly, she was wrong. Despite slow speed zones in one-quarter of Florida inland waters, collisions continue to increase in number. But to her credit, Kinnaird likely would not describe 28 years of speed zones as a ‘short-term strategy.’

Perhaps ironically, the latest settlement protection areas cover counties that were heretofore often described as having “effective” manatee protection efforts. Duvall County has an approved MPP. Volusia has a partial MPP. And as recently as 2001, FWC officials were praising the “simplicity and effectiveness” of Lee County’s quarter-mile shoreline buffers.

Not surprisingly, there is no evidence to support that reduced speeds, in and of themselves, effectively reduce either the number of manatee collision deaths or the percentage of deaths attributed to watercraft. In a sense, this lack of information is understandable, as the number of manatees killed by boats is not a large number (to date, never more than 100 in a given year). However, studies indicating that slow speed may exacerbate collisions do exist, as FMCA and other organizations have repeatedly pointed out. Moreover, there is increasing suspicion that speed zones may simply reduce watercraft use of an area. Again, the FWS goal becomes to remove watercraft from the waterways.

Fundamentally, given the manner in which regulatory extremists demand new speed zones, there will never be a time when there are “enough” zones to “protect” the manatee and the reason for this eternal failure is clear: as long as protection is premised on the number of manatees killed in an area, those numbers will continue to climb as total manatee population climbs. Again, senior FWS staff realize such a proposition places them behind the rock, pushing uphill, forever.

Margaret Kinnaird predicted the futility of this strategy. She was ignored, as regulatory extremists parade “record” deaths before media and judge alike.

Recommendation

While FMCA appreciates that media will be slow to modify its “record deaths” headline mentality, it does not follow that official policy should be predicated on media volatility. Nor does it follow that “record deaths” may only be “reduced” by implementation of more speed zones. 

Sadly, these unfounded measures and methods are the basis of FWS practice. In a January 24, 2003 news release, Regional Director Sam Hamilton claimed the proposed new zones in Volusia, Lee and Duval will “…help reduce the high rate of manatee deaths from collision by boats.”

He is wrong. He cannot even produce evidence supporting his position!

There is growing sentiment in Florida that FWS should have no role whatsoever in determining or enforcing Florida speed zones, a sentiment with which FMCA wholeheartedly concurs. Even FWS itself has stated that FWC has the primary role in promulgating and enforcing manatee protection in Florida. Until, of course, a lawsuit!

Until such time as FWS has developed a process for measuring the effectiveness of its manatee protection measures and has evaluated current protection measures,  additional protection areas are not only pointless: they unfairly and unnecessarily hurt the State of Florida and its citizens. 

As noted above, FWS practices are being questioned at all levels of Florida Government, in addition to all the Floridians who own a boat or work in the marine industry.

· Jacksonville and Coral Gables have budget tax dollars for legal defense.

· The FWC has publicly criticized FWS plans and has demanded withdrawal of FWS supercession rules in the Peace River.

· The Executive Office of the Governor has publicly opposed FWS protection plans.

· The respondents to the initial “settlement” have refused to sign the latest version.

· Brevard County, which was asked to include a statement of “100% compliance” with the MMPA in its new MPP, refused to do so, replacing mention of the Federal document with a reference to Florida’s own Manatee Sanctuary Act.

5)  Locations Appropriate For Increased Law Enforcement Efforts

FMCA vigorously objects to all Federal law enforcement efforts. FMCA finds it ironic that FWS was unable to act to help protect the obviously endangered Miami Butterfly, previously thought to be extinct, but it is marshalling millions of dollars and hundreds of staff on behalf of a species that should not even be on the Endangered list! 

Recommendation: FWS must defer to Florida enforcement.

6)  Locations Where Existing Signage can be Improved

Speed zone signs are fixed, unlit, navigation hazards. No further signs should be deployed anywhere in Florida until technology improves to the point that signs do not increase risk to boaters. It is unfortunate and ironic that government proscribes billboards on land, but spends millions  planting them in the water.

7)  Other Activities to Undertake, Modify or Cease

FMCA cannot possibly overemphasize its disagreement with current and proposed FWS manatee programs. FWS programs have devolved into nothing but knee-jerk reactions to Washington lawsuits.

Without a well-founded process, without a workable plan, without an identified and achievable goal, there is no possibility of “recovery,” resolution, or respite.

Recommendation:

Until FWS has completed the recommendations outlined in this document, it should immediately halt all manatee  programs in the State of Florida unless specifically requested by the State of Florida to do otherwise.

We realize that the ‘Settlement’ requires FWS to propose certain rules. However, the Settlement does not, indeed, cannot require FWS to implement anything! As commentator after commentator will say, there is no reason for FWS to supercede State actions; there is no reason or justification for additional FWS “mitigation’ in Florida. Please…. Heed those comments!

FWS proposes to reward success with ruination. We appreciate that the often-mentioned “legal settlement” can preclude consideration of true cost, real need, and proper outcome. We hope FWS, DOI and other members of the Executive Branch will join with our Association, Florida’s Legislature, Florida’s Executive Branch, the FWC, and all other stakeholders who are working diligently toward reasonable standards of environmental responsibility.

Thank you.

Florida Marine Contractors Association

PO Box 542111

Merritt Island, FL 32954-2111
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Appendix II

“Critical Counties” Ranked by % of manatee deaths caused by watercraft
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in place pre-2003
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Rankings derived from Florida Marine Research Institute data.





While some may argue that manatee protection should be strongest in those counties (like Brevard and Lee) where manatees are most numerous, the effectiveness of manatee protection programs must be measured by comparing watercraft deaths vs. total deaths. Logically, effective protection should result in lower percentages of collision deaths vs. total deaths. As this simple chart shows, Manatee Protection Plans have not proven out this proposition, despite FWS claims of their effectiveness. Both Broward and Palm Beach, with the worst rates, have extensive networks of slow speed zones.
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