
The FMCA was recently 
invited by Professional Test-
ing, Inc. to participate in the 
update to the State Certified 
Marine Specialty Licensing 
test.  This is to be a multi-
step process. At this meet-
ing the purpose was to re-
view the required references 
and make changes as 
needed.   Additionally, the 
scope of the subject matter 
was scrutinized and modi-
fied.  This took place in Or-
lando and was an all-day 
affair.  The group that at-
tended brought a lot of dif-
ferent perspectives to the 
meeting and good discus-
sions of our profession were 
hashed about.  The testing 
company was very pleased 
with the results and plans to 
ask our members back 
when it comes time for cre-
ating additional test ques-
tions. 
I want to thank Melynda 
Calves from Tampa Bay 
Marine, Casey Cass from 
Ferreira Construction, Rick 
Fender from Fender Marine 
Construction, Peter Fleck 
from Fleck Construction and 
Docks, and Robert Gardner 
from C&H Marine Construc-
tion for participating.  These 
members were rewarded 
with enough free CEU’s to 
complete their licensing re-
quirements. 
I hope other members will 
have an opportunity to par-
ticipate when the question 
writing session takes place, 
regardless of whether you 

need the CEU’s or not.  It is 
a rewarding experience and 
you can contribute back to 
your profession and asso-
ciation in a meaningful way. 
Recently, FDEP and the 
Southwest Florida Water 
Management District held a 
combined seminar with area 
contractors to discuss their 
integration together.  Both 
offices are trying to work 
closer together and have 
linked their websites.  For 
those who have not utilized 
those websites there is a lot 
of useful information to be 
gleaned from them.  It was 
clear that the FDEP and 
WMD have high priorities to 
communicate with design 
and permitting firms and 
contractors in order to make 
the process go smoother for 
everyone involved.  The 
FMCA appreciates FDEP’s 
efforts to analyze their proc-
esses in order to improve 
upon them. 
I would like to take this op-
portunity to point out a fea-
ture on our website.  On the 
homepage located in the 
lower right side is a heading 
for Recent News.  There is 
usually a section for recent 
bid opportunities.  I would 
recommend that our con-
tractor members take ad-
vantage of this.  I have per-
sonally perused it and it has 
led me to find out about an 
applicable project for my 
company.  We bid the pro-
ject and were awarded it.  
Thank you FMCA.  You are 

enhancing my business! 
Your Board of Directors has 
been troubled by the amount 
of unlicensed and improp-
erly insured companies that 
our members are competing 
with.  This nuisance has 
always been disturbing but 
more so now with so many 
businesses struggling to get 
work.  In January, we voted 
to make stopping unlicensed 
and un/underinsured con-
tractor activity to be our #1 
priority and focus in 2012.  
We are seeing licensing and 
building departments across 
the state step up their efforts 
on this for all disciplines but 
we need your help to edu-
cate the ones you work 
with regularly to be more 
knowledgeable about the 
peculiarities of our indus-
try’s requirements.   
I hope the very gentle 
breeze of the improving 
economy is blowing your 
way. 

Respectfully, 

Dave Lowell 
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Florida Marine Contractor’s Associa-
tion Position on Unlicensed, Unin-
sured and Underinsured Contractor 
Activity 2-8-12 
     The Florida Marine Contractor’s As-
sociation voted in January of 2012 to 
make stopping unlicensed and improp-
erly/uninsured contractor activity to be 
its #1 priority and focus in 2012. This 
illegal contracting activity causes prob-
lems for all of the licensed and properly 
insured contractors throughout the State 
of Florida and not just in marine con-
struction.  
     The following is a breakdown of the 
possible actions and entities we need to 
work with in order to accomplish our 
goal: 

     Talk to existing licensing entities about 
what they do in their agency or area to 
stop unlicensed and improperly/uninsured 
contractor activity and ask for ideas or so-
lutions- 
Governmental Entities-   
State- 
Dept. of Business and Professional Regulation 
Construction Industry Licensing Board 
Florida Division of Workers Compensation 
Florida Office of Insurance Regulation 
County- 
Building Official 
Licensing Department 
Legal Department 
City- 
Building Official 

Chapter Updates 
Central Florida Chapter              
Rick Fender, Cloud 9 Services, Chapter Director
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Licensing Department 
Legal Department 
   Develop plans that will help govern-
mental entities stop the illegal work.  
Educate the government entities of the 
requirements and the liability they are 
subject to. 

Public Relations  
Articles in Anchor and website 
Press releases to government entities 
Meetings with FMCA members and the 
government entities 
Development of procedures for catch-
ing unlicensed and improperly/
uninsured contractor activity. 

Florida’s Construction Defect Statute: Florida Statutes Chapter 558 
BY:  Edward M. Baird, Esq.,   ebaird@wfmblaw.com ,  Wright, Fulford, Moorhead & Brown, P.A. 

Chapter 558 of the Florida Statutes, also known as the Florida Construction Defect Statute, is intended to provide an alternative method for the 
resolution of construction defect disputes to reduce the need for litigation of construction defect claims and protect the rights of property owners.  
As a practical matter, this means that the statute is envisioned to permit both property owners and those involved in design and construction to 
resolve alleged defects and deficiencies before expending a great deal of time (and money) on extended litigation.   

In essence, Chapter 558 sets up procedural “hoops” which a property owner must jump through before he is permitted to file a formal lawsuit.  
These “hoops” are intended to give the allegedly responsible party (including contractors, subcontractors, design professionals, and suppliers) no-
tice of the claimed defect and an opportunity to cure it and/or make payment to do so.  Chapter 558 applies only to construction defect claims, and 
does not apply to personal injury claims arising from a construction defect.  The deadlines under Chapter 558 differ depending upon whether the 
property at issue is 1) less than 20 parcels (shorter deadlines) or 2) 20 parcels or more (longer deadlines).   

The initial “hoop” for a claimant to jump through under Chapter 558 is to provide written notice to the party which it believes is responsible for the 
alleged defect(s).  The notice must describe the claim in reasonable detail sufficient to determine the general nature of the alleged defect and state 
any known resulting damage or loss.  The property owner must issue the written notice 60 days prior to filing an action for property less than 20 
parcels, and 120 days prior to filing an action for property 20 parcels or more.  Upon the request of the claimant, the parties to the claim can en-
gage in an exchange of various plans, specifications, photographs, videos, contracts, expert reports, and other documents relative to the alleged 
defect.   

A party which receives a 558 notice has the right to a reasonable inspection of the property within 30 days after service of the notice for property 
less than 20 parcels, and within 50 days after service of the notice for property 20 parcels or more.  Destructive testing may be permitted with mu-
tual agreement of the parties, subject to certain terms and conditions. If the claimant refuses to agree to permit reasonable destructive testing, he 
cannot pursue his claim for any damages which could have been avoided or mitigated had destructive testing been allowed when requested and 
had a feasible remedy been promptly implemented.  
CONTINUED ON PAGE 6 
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Attention: Muriel Blaisdell 
Project Name:  Programmatic General Permit SAJ-91 
Comment Due Date:  February 6, 2012 
The City has reviewed the Army Corps of Engineers (ACOE) Notice of Intent issued December 22, 2011 for renewing SAJ-91 with the 
understanding that four specific marine activities have been classified as having the potential to impact the Small tooth Sawfish 
(species) or its habitat and have been removed. Specifically those activities include private single family boat ramps, riprap revet-
ments, maintenance dredging, and bulkheads and backfill. 
In order to prepare comments in response to the notice of intent, the City developed an intergovernmental, cross-departmental work-
ing group to assess the proposed revision and reviewed many documents published on the species and its habitat. Personnel from 
the Department of Natural Resources in Lee County and personnel from the Public Works and Community Development Departments 
in the City of Cape Coral were part of the group assembled. The group also reviewed information related to permissible activities un-
der the current SAJ-91. This information included: 
Permit data, including but not limited to, annual quantity, location, and type of activities performed
City performed work in and adjacent to canal rights-of-way 
The working group also extended courtesy invites to local construction industry professionals who did attend several review sessions.  
In general the topics of our comments can be divided into three major categories as outlined below. 
Construction Requirements (Cape Coral Engineering Design Standards) 
Location of Activity 
Legislative Approach to Permitting 
The working group reviewed the four removed conditions under each of the three categories in an attempt to quantify possible fore-
seeable outcomes as either positive or negative. We are hopeful our analysis of these topics will be helpful in your review as they re-
late to SAJ-91 and in determining which activities will ultimately need full consultation in the future. 
Engineering Design Standards/Construction: In our review of the impacts related to removing Bulkheads and Backfill, the City believes 
lumping maintenance activities into those which contain new construction may cause inadvertent impacts to species habitat. Incorpo-
rated in 1970, the development of the City has trended outward from the southeast section of the City toward the north and west. The 
southeast area is primarily composed of single family parcels with open access to the Caloosahatchee River, and nearly the entire 
waterline in that area is developed with bulkhead structures. Data indicates a majority of those developed parcels contain original 
bulkheads. Most of these seawall systems are reaching the end of useful life and will be requiring attention in the near future. The City 
believes requiring a full consultation related to any maintenance activity, to either repair or replace any of the components to an exist-
ing structure, may ultimately lead to total bulkhead failure. Because bulkhead systems build off each other as extensions—they do not 
stand alone as do residential structures—it is important maintenance activities to any one portion of the system be allowed under the 
general SAJ-91. The City has photographs of bulkhead system failures in Port Charlotte where entire sections have collapsed into the 
water, along with the backfill behind them. To repair and replace bulkhead failures and stabilize the parcel behind it, more intense 
activities such as dredging need to be performed. Due to the negative impacts on the habitat, type of activities needed, and duration 
of restoration activities surrounding system failures, the City requests maintenance activities to existing structures remain permissible 
activities under SAJ-91 in a separate condition. 
Comments related to new bulkhead, backfill, and rip-rap revetments are provided under the legislative section on page 3 of this re-
view. 
Location: The City understands its manmade canal system compliments the euryhaline conditions suitable to the species. As such, 
the City requests activities which support system components that develop euryhaline conditions remain as permissible activities. 
Sediment removal at weir outfalls and canal system pinch points is such an activity. Canal pinch points as described above can be 
defined where the canal rights-of-way measure 40’ or less. The City currently has a 10 year maintenance dredging permit for its canal 
system, permit SAJ-1999-00765-(IP-SMB). Within that permit are restrictions for where sediment removal may occur. They can be 
described as “only the center portion of any canal shall be dredged” combined with “leaving 20’ along each bank untouched”. During 
the consultation of that permit, the City did not object to such restrictions throughout the city because we were able to address sedi-
ment removal at pinch points through SAJ-91. With a full scale removal of maintenance dredging as a special condition from SAJ-91 
the ability to maintain system components which support euryhaline conditions will be eliminated. The City expects this will negatively 
impact the species. To clarify how this may occur, consider a site in the system where 20’ foot measured from two opposing banks 
either overlap or meets exactly at 40’. Restricting the ability to remove sediment as it accumulates in such an area has the effect of 
inadvertently allowing plugs throughout the system. These plugs will seal off entire canal networks to the species. In order to prevent 
plugging or sealing off entire canals systems and eliminate accessible habitat to the species, and to avoid altering the delivery of 
stormwater to the system at weir outfalls, the City request a special condition to allow maintenance dredging activities at specific 
points be added back into SAJ-91 remain permissible.  
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CONTINUED FROM PAGE 3   Florida’s Construction Defect Statute: Florida Statutes Chapter 558 

The party receiving a 558 notice may provide copies to other parties which it believes may be responsible, and must note the particular 
defect for which it believes each such “downstream” party is responsible.  The party receiving the initial notice from the owner must pro-
vide copies to these downstream parties, should it choose to do so, within 10 days of after service of the initial notice for property less 
than 20 parcels, and within 30 days after service of the original notice for property 20 parcels or more.  Each of the downstream parties 
has the same right to inspect the property as the recipient of the initial 558 notice.  

Each of the downstream parties must provide a written response to the party which provided copies of the initial notice within 15 days 
after service of the copy of the notice for property less than 20 parcels, and within 30 days after service of the copy of the notice for 
property 20 parcels or more.  This response must include the scope, findings, and results of any inspection of the property, a statement 
as to whether the party is willing to make repairs or disputes the claim, and a description and timetable for any repairs the party may be 
willing to make. 

The initial recipient of the owner’s 558 notice must serve a written response to the claimant within 45 days of service of the notice for 
property less than 20 parcels, and within 75 days of service of the notice for property 20 parcels or more.  

The response must provide one of the following: 
A. An offer to repair the alleged defects at no cost to the property owner, along with a description and timetable for the repairs. 
B. An offer to compromise and settle the claim by monetary payment that will not obligate the offering party’s insurer, along with a time-
table for payment. 
C. An offer to compromise settlement by a combination of repairs and monetary payment that will not obligate the offering party’s in-
surer, along with a description and timetable for the repairs. 
D. A written statement to dispute the claim and refuse to remedy the alleged defect or compromise and settle the claim.  
E. A written statement that monetary payment and/or a combination of monetary payment and repairs is to be determined by the offering 
party’s insurer to be made within 30 days of notification to the insurer.* 

*There are additional requirements and deadlines for the offering party and its insurer when taking this approach.   

When the recipient of a 558 notice responds by disputing the owner’s claim (or fails to respond), the owner may proceed to file a formal 
action.  However, if the property owner receives a timely settlement offer (which may address only a portion of the claim), he must ac-
cept or reject the offer in writing within 45 days after receiving it.  If the owner accepts an offer to repair, he must provide reasonable 
access to the property for the party making the repairs.  If the party that agreed to make repairs and/or payment fails to do so as set 
forth in its response (except due to reasonable delays beyond its control) the owner may, without further notice, file a formal action.   

Chapter 558 can be a useful tool for contractors receiving notice of claimed construction defects by property owners.  By being well 
versed with the requirements and deadlines of Chapter 558, the responding contractor may take advantage of its framework for a rea-
sonable description of the claim, the exchange of relevant documents and information, inspection and testing of the alleged defect, no-
tice to and involvement of other potentially responsible parties, and potential early resolution of the claim.  When implemented effec-
tively, Chapter 558 can help to avoid lengthy, time-consuming, and expensive litigation.  If you receive a 558 notice from an owner, or 
any claim for that matter, you should strongly consider consulting a qualified attorney.   

This article is provided for informational purposes only as a courtesy to FMCA and its members, and does not constitute the rendering of 
legal advice.   

 
DON’T FORGET TO 
CHECK THE WEBSITE 
OFTEN FOR STATE-
WIDE BID OPPORTUNI-
TIES.  TO GET ACCESS 
PLEASE CONTACT Rick 
Fender at 
rick.fender@myfmca.org.  
Www.myfmca.org 
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CONTINUED FROM PAGE 5    Programmatic General Permit SAJ-91
The City requests one additional aspect of Private Single Family Docks and Appurtenances at existing structures remains permissible under 
SAJ-91. In order to remain usable, the slips associated with these structures occasionally need to be deepened by one or two feet as they build 
upwards from -5’ mean low water (MLW). Assuming a maximum motor yacht beam of 20,’ with a length of 40’, and having to remove 2’ of sedi-
ment at a depth of -3’MLW in order to restore a -5’MLW depth, the total number of cubic yards removed would be 1,600 cubic feet. The typical lift 
constructed at a Single Family Dock is also built away from the bulkhead/water interface. In-water maintenance work of this type occurs in units 
of measurement less than one working day (8 hours). The duration of this type of activity when deployed with Sea Turtle and Small tooth Sawfish 
Construction Conditions can be accomplished without eliminating habitat or impacting the species directly. Since the addition of these construc-
tion conditions is included as Special Condition for all work as item 10, the City requests boat slip maintenance be added as a sub-category of 
permissible activities in item number 1 in condition C. 
Legislative: In order to ensure ACOE, National Marine Fisheries Service, and Governmental personnel within the designated critical habitat con-
tained in the Charlotte Harbor Estuary Unit and the Ten Thousand Island/Everglades Unit, the City of Cape Coral urges the Army Corps of Engi-
neers and necessary parties to develop a dichotomous key to aid in the review process for permitting marine activities in the species critical habi-
tat. It is vital to ensure all resources are focused on those marine and shoreline activities that will aid in the future recovery and eventual delisting 
of the species. The City will provide assistance where ever legally and financially possible. To this effect, the City has also requested legislative 
assistance to support your efforts in developing such a key from all the governmental entities within the critical habitat of the Charlotte Harbor 
Estuary Unit, entities in both Charlotte and Lee Counties. 
We look forward to reviewing these items in greater detail as we move forward with this permit review. We are hopeful we have fully outlined why 
certain activities should remain permissible through SAJ-91 and we hope these comments will aid further reviews from your office in regards to 
protecting the Small tooth Sawfish. If you have any comments or questions about what we have provided herein please contact me at the City of 
Cape Coral, Monday through Friday, 8:30 a.m. through 5:00 p.m. 

VOLUNTEERS BUILD RAMP FOR FT MYERS BEACH WIDOW
Shoreline Lumber provides materials.  Ron Paluck is the Southwest Chapter Chairman.
On January 24th, Builders Care representatives and volunteers surprised a local woman with a gift that would let her stay in her  home 
instead of moving to a nursing home. Jane, 92, has trouble with her balance and was contemplating going into a nursing home right before 
she got the call from Builders Care. Several Lee BIA companies and volunteers jumped in to help the 92-year-old widow and construction was 
completed in just two days.  "I am always so grateful to be a part of this organization," said Ron Paluck, CEO of Shoreline Lumber Company. 
"We are helping homeowners stay in their homes and live independently with their loved ones. This is what it's all about." 
WAY TO GO TEAM!
Pictured here: Tom Killingsworth, Jimmy Rodgers, Jane Hague, Mike Nilles, Ben Nieman and Wendi Carroll. 
Harbor Springs Building Company,  Nilles Design,  Raymond Building Supply, Shoreline Lumber,  BR Nieman Construction 

Department of Environmental Protection, Northeast Florida 

is holding an event in conjunction with Florida Marine 

Contractors Association!  

When:  April 27, 2012 1:00 pm to 4:00 pm 

 Where:  Department of Environmental Protection 

               7825 Baymeadows Way #200B 

               Jacksonville, FL  32256  

Why:  Product Fair to bring contractors and vendors to-

gether for sustainable waterfront development. 

FOR MORE INFO EMAIL KELLY.WHITE@MYFMCA.ORG
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Shoreline Armoring 
Where sustainable products meet marine contractors 
     A long standing topic of debate for marine contractors cites 
the benefits of sustainable products. – Or, in other words – “My 
business thrives on replacing and repairing. How can sustain-
able products benefit me?“  Recent discussions about emer-
gency planning for Florida’s shoreline may help defuse this con-
flict of purpose. 
     In updating emergency procedures (post 2010 Gulf Spill), the 
U.S. Coast Guard and various Gulf States are investigating new 
technologies and methods to protect waterfront assets. All types 
of water cleaning technology (old and new) was ‘thrown’ at the 
Gulf Spill; and future incidents presume oil spills from Cuban 
offshore drilling. Moving forward – How should we protect our 
beaches, marine habitats and waterfront property? How can we 
improve our response time? 
     Explicit in emergency planning is ‘preparedness’. By exam-
ple, putting Florida’s Shoreline Armoring statues to practice, 
sheds light on – How prepared are we?  
     “By authority of Section 161.085, Florida Statutes (F.S.) and 
Chapter 62B-33, Florida Administrative Code (F.A.C.), a local 
government may take emergency measures for the protection of 
threatened private residences or public infrastructure”. 
     Shoreline armoring plans may require anchoring and 
‘skirting’ attachments (i.e. piling). By extension, products with 
‘sustainable history’ and useful shelf-life are mandatory pur-

chases, if the plans are to succeed.  Specifically, needs arise for choos-
ing 'sustainable' and 'proven' pile/anchoring systems.  
     Knowledge of product quality control, manufacturers’ service and de-
livery chain schedules are crucial; but, the expertise marine contractors’ 
bring is invaluable. No one group has all the answers, but also waterfront 
decisions do not have credibility without input from marine contractors. 
Because ‘shoreline armoring’ requires site specific solutions, property 
owners should consider some common sense suggestions: 
▪  Bring all interested ‘players’ to the table  
▪  Pre-determine plans, products and equipment needs, before the next 
emergency. 
▪  Purchase inventory and implement designated construction elements, 
NOW. 
     The result of the above actions (as past disasters confirm) will not 
only protect and strengthen local waterfronts; but also strengthen the 
priorities and success of small businesses. These actions help everyone 
understand ‘sustainability’. 

The TECHBlue Center is an independent, non-profit think-and-do tank 
for waterfront professionals. If you are interested in contributing data, 
templates, example practices, comments or suggestions to the 
TECHBlue Library (www.cleanwaterfront.net), contact Dale Gilbert at 
dale@cleanwaterfront.net


